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DECISION AND ORDER

This case arose from the labor certification gpplication that Little Ceasar's Pizza# 749
("Employer") filed on behdf of Camilo Perez-rangd ("Alien"), under § 212(3) (5)(A) of the Immigration
and Nationality Act, as amended, 8 U.S.C. § 1182(a)(5)(A) (the Act), and the regulations promulgated
thereunder, 20 CFR Part 656. The Certifying Officer ("CO") of the U.S. Department of Labor at San
Franci sco,1 Cdifornia,, denied the gpplication, and the Employer requested review pursuant to 20 CFR
8§ 656.26.

On December 11, 1995, the Employer applied for aien employment certification on behaf of
the Alien to fill the position of "Cook Italian Food" in its Restaurant. The position was classfied as an

1Thefollowing decision is based on the record upon which the CO denied certification and the Employer’s
request for review, as contained in an Appea File (AF), and any written argument of the parties. 20 CFR § 656.27(c).
Administrative notice is taken of the Dictionary of Occupational Titles, published by the Employment and Training
Administration of the U. S. Department of Labor.
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"Cook, Speciaty, Foreign Food, under Occupational Code No. 313.361-030.> The Employer
described the Job Duties as follows:

The gpplicant must be a Specidity Cook in Italian dishes. Applicant must be able to season
and prepare awide variety of Itdian specidity dishes including ravioli, antipasto, Itdian Syle
Caesars sandwiches, and avariety of pizzas. The gpplicant must prepare fresh daily marinara
sauce for spaghetti and other types of pastas. The gpplicant will be required to use awide
variety of kitchen equipment and specidized utensils in addition to measuring and mixing various
ingredients according to prescribed Italian recipes.

AF 18, box 13. (Copied verbatim without change or correction.). Employer's educationa requirement
was completion of grade school, and it further required two years of work experience in the Job
Offered. The Employer's recruitment report noted six applicants for this position, none of whom was
hired for the Job Offered. AF 27-29.3

On duly 8, 1997, the Certifying Officer (“CO") remanded the application to the California
Employment Development Department (“EDD”). (AF 16-17). The CO determined that the position
was mis-classified, and that the position should have been classified as a Cook, Specidty, with an
experience requirement of one year or less. EDD was ingtructed to “determine whether the job is
actualy for specialty cook or foreign speciaty cook and an appropriate wage ... depending on the
occupationd title” (AF 17). The record contains no information regarding the digpogtion of this
remand.

Subsequently on October 20, 1998, the CO issued a Notice of Findings ("NOF"), proposing
to deny certification. (AF 13-15). The NOF cited 20 CFR 88 656.21(b)(6), 656.21(j)(1)(iii) and
(iv), and said the Employer rgjected Mr. Sasso for reasons that were not lawful or job-related, even
though he was apparently qualified for the pogtion offered. Employer submitted a rebuttd that
congsted of aletter from counsdl, which the Employer's manager countersigned, denying that Mr.
Sasso was qudified, able, available, and willing to fill the Job Offered. The reason it gave for rgecting
Mr. Sasso was that “his over experience iswhat disqudifies him for the employer's need and position
It is quite probable that Mr. Sasso decided againgt interviewing for the position because he would be
leaving an exquisite aimosphere to amore causa one” (AF 8,25, 27).

The CO issued a Fina Determination denying certification on March 9, 1999. (AF 4-6). After
reviewing the NOF findings concerning Employer's rgjection of Mr. Sasso, and the Employer's rebutta,
the CO dated, “his prior or present employment is viewed as a deterrent by the employer to accepting
the job vacancy, but thereis no evidence that Mr. Sasso himsdlf fedls that acceptance of the job
vacancy would be demeaning or of alesser status than his current or prior employment.” (AF5). On

2313.361-030 COOK, SPECIALTY, FOREIGN FOOD (hotel & rest.) Plans menus and cooks foreign-style
dishes, dinners, desserts, and other foods, according to recipes: Prepares meats, soups, sauces, vegetables, and
other foods prior to cooking. Seasons and cooks food according to prescribed method. Portions and garnishes food.
Serves food to waiters on order. Estimates food consumption and requisitions or purchases supplies. Usually
employed in restaurant specializing in foreign cuisine, such as French, Scandinavian, German, Swiss, Italian, Spanish,
Hungarian, and Cantonese. May be designated according to type of food specialty prepared as Cook, Chinese-Style
Food (hotel & rest.); Cook, Italian-Style Food (hotel & rest.); Cook, Kosher-Style Food (hotel & rest.); Cook,
Spanish-Style Food (hotel & rest.). GOE: 05.10.08 STRENGTH: M GED: R3M3 L2 SVP: 7 DLU: 77

3 A national of Mexico, the Alien was born in 1955 and completed grade school in 1969. From June 1972 to
December 1976 the Alien worked as cook in a "rotisserie" in Mexico, where his duties were the same as the Job
Offered. From February 1989 to the date of application the Alien worked in the Job Offered as a Cook Italian
Specidty. At the time of application the Alien was living and working in the united States without avisa.
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March 18, 1999, the Employer requested adminigtrative judicia review of the denid of certification.
Discussion

At issuein this case is whether Employer successfully rebutted the NOF asto Mr. Sasso by its
assartion that he was unwilling to accept the interview, without independent documentation. The Board
has held that “written assertions which are reasonably specific and indicate their sources or basis shdll
be considered documentation.” Gencorp, 1987-INA-659 (Jan. 13, 1988)(en banc). The assertion
by Employer fits these criteria. Furthermore, the facts of this case lend to its credibility. It ishighly
likely that a chef with “ 16 years of experience preparing fine Itaian foods at what appears to be an
exquisite restaurant” would decline an interview with a Little Caesar’s Pizza Station. (AF 7). Wefind
that this statement successfully rebutted the NOF in regards to Mr. Sasso.

In reviewing the case file, however, there remains the question of proper classfication of the
job, asraised in the remand to the EDD. The information submitted with the fileis unclear asto
whether the remand was concurrent with the consideration and issuance of the NOF, or whether the
remand was resolved prior to such issuance. Absent information asto the conclusion of this remand,
the Board cannot determine a this time whether certification should be granted. Accordingly, the
following order shal enter.

ORDER

The Certifying Officer’ s denid of labor certification is hereby VACATED and the matter is
REMANDED for congderation condgstent with this decison.

For the pand!:

JOHN M. VITTONE
Chief Adminigrative Law Judge

NOTICE OF OPPORTUNITY TO PETITION FOR REVIEW: ThisDecison and Order will
become the find decision of the Secretary unless within twenty days from the date of service a party
petitions for review by the full Board. Such review is not favored and ordinarily will not be granted
except (1) when full Board consideration is necessary to secure or maintain uniformity of its decisons,
or (2) when the proceeding involves a question of exceptiona importance. Petitions must be filed with:

Chief Docket Clerk

Office of Adminigtrative Law Judges
Board of Alien Labor Certification Appeals
800 K Street, N.W.

Suite 400

Washington, D.C. 20001-8002

Copies of the petition must aso be served on other parties and should be accompanied by awritten
gatement setting forth the date and manner of service. The petition shdl specify the basis for requesting
full Board review with supporting authority, if any, and shal not exceed five double-gpaced pages.
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Responses, if any, shdl be filed within ten days of service of the petition, and shal not exceed five
double-spaced pages. Upon the granting of a petition the Board may order briefs.



